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IMPLEMENTATION OF PRINCIPLE OF PARTIES
COMPETITIVENESS ON LABOR DISPUTESIN THE COURT

Abstract. The work deals with the problems of the implementation of the principle of competitiveness in civil
procedure while considering labor disputes. Based on the research done, the authors state that evidentiary
presumptions may be indirect. Despite the current rule of sharing the burden of proof between the parties, the authors
justify the needto exclude from the general rule and apply general or special rules of evidence (evidentiary
presumptions)to resolve labor disputes. Therefore, in labor disputes the distribution of the burden of proof must be
based on the previously known rules, and not at the discretion of the parties.

Keywords: principle of competitiveness, civil procedure, labor disputes, burden of proof, negative facts,
evidentiary presumptions.

The properresolution of the issue regarding the distribution of the burden of proof directly affects the
effectiveness of judicial protection. This problem is complicated, since the distribution of burden ofproofis
rarely directly defined in the law. Moreover, the parties choose their position, methods and means of
defending it independently and regardless of the court and other persons involved in the case during the
civil procedure. In this case, such form of exclusion from the general rule is required according toArticle
15 of the Civil Procedure Code of the Republic of Kazakhstan (CPC RK) [1]. Of course, there are laws
where this issue is solved quite easily. For example, in China “the judge distributes the burden of proof at
his own discretion according to the category of cases for which the rules of evidence do not regulate this
distribution” [2, p.105].

In our opinion, in labor disputes the distribution of the burden of proof should be based on previously
known rules, and not on the discretion of the parties. Therefore, there is a need to consider the issue
concerning the fact whether general or special rules of evidence (evidentiary presumptions) are applied to
solve various labor disputes. For this purpose, it is also important to determine how such exceptions to the
general rule can be justified.

As it was already mentioned,Article 15 of CPC RK establishes a general rule which saysthat everyone
proves what he refers to,unless otherwise provided by law. Therefore, first of all, it is necessary to refer to
labor legislation.

Thus, in the literature there is a statement which says “in the legislation on labor disputes ... no
presumptions are established” [3, p.117]. It should be noted that this judgment is too categorical. For
example, in disputes about financial liability there is a guilt presumption of an employee, who an
agreement on full financial liability is concluded with [4, p.65]. This thesis is based on part 3 of Article
123 of the Labor Code of the Republic of Kazakhstan [5], which states that an employee is obliged to
compensate  the direct  actual damage caused to the employer. Therefore,
laborlegislationstillprovidesforsomeevidentiarypresumptions.

In addition, M.K.Treushnikovnotes that, although the literature denied the availability of special rules
on the allocation of evidentiary dutiesin labor legislation, the courts developed such rules based on the
specific features of labor relations [4, p.70].
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Therefore, the following question arises: can exceptions to the general rule be expressedindirectly in
the law? To do this, let us turn to the literature devoted to the particular rules of allocation of the burden of
proof - legal presumptions. As noted, there are direct presumptions (for example, the presumption that the
consumer does not have special knowledge) and indirect prescriptions obtained when interpreting the
norms) [6, p.73]. Before that,V.K. Babayev considered the presumptions derived from the meaning of the
norms as indirect presumptions (cited on: [7, p.114]. Thus, the presumption does not have to be directly
legislated and can be derived from the meaning of the law.

In this regard, the opinion of M.A. Fokinaseems quite reasonable, whonotes that evidentiary
presumptions should be secured by “the rule of law or the legal position of the highest judicial bodies” [8,
p.40].

It should be noted that there is a significant number of such legal positions on labor disputes. For
example, in most cases of reinstatement, an employer must prove the legality of dismissal (paragraphs 13,
24, 26, 28, 30, 31 of the Decree of the Plenary session of the Supreme Court of the Republic of
Kazakhstan No.9 of October 6, 2017 “On some issues of the application of legislation by courts while
solving labor disputes "(hereinafter - DPSSC No.9) [9]), whereas the employeeprovesforced self-
dismissal. In cases of recognition of the transfer as illegal, the employer is obliged to prove the existence
of legal grounds for the transfer (paragraph 17 of DPSSC No.9). When challenging a disciplinary sanction,
the employer proves compliance with the general principles of legal liability (paragraph 16 of DPSSC
No.9). In cases of bringing to financial liability, the employer proves the availability of conditions for the
occurrence of liability and the absence of grounds for excluding it.

At the same time, the courts of general jurisdiction and in other cases reallocate the burden of proof.
For example, this can be found in disputes concerningsalary recovery, recognition of employment records
as invalid, changes in the wording of the basis for dismissal, as well as in the cases regarding the
determination of the fact of labor relations [9].

Does this mean that in these cases the courts have allocated the burden of proof in violation of Article
15 ofCPC RK?

Similar conclusion seems to be at least untimely, since if indirect evidentiary presumptions are
derived from the meaning of the law, any court can formulate a special rule for the allocation of the
burden of proof. Therefore, it is necessary to determine the basis of the supreme judicial authority when it
established special rules for the allocation of the burden of proof. If this source is determined, it will be
possible to conclude how the burden of proof is distributed in other labor disputes.

To do this, first of all we define the general rule, and then try to understand the possible causes of
deviation from it.

The general rule of distribution of the burden of proofwhich is stated in Article 72 of the Civil
Procedure Code of the Republic of Kazakhstan, confirms that the party proves the circumstances on which
its claims or objections are based. Nevertheless, it is not obvious from this rule who (the plaintiff or the
defendant), as a general rule, is obligated to prove, since both parties usually base their claims or
objections on something. At the same time, the burden of proof is always placed on someone; otherwise
the court will not be able to resolve the case essentially if the evidenceis insufficient.

This contradiction can be eliminated easily if we take into account the fact that the distribution of the
burden of proof is of great importance if there is a shortage of evidence [4, p.51]. In such situation, the
court determines the circumstances on the basis of evidentiary presumptions. Consequently, further
consideration of the case is possible through the application of an evidentiary presumption of the
groundlessness of the plaintiff’s claims. If the plaintiffdoes not contradict it, and the defendant does not
use his right to prove, the claim will not be satisfied. The general rule sounds like this: the plaintiffis
responsible for the burden of proof.

However, a person who hasthe evidence can send it to the court, and this person does not always
coincide with the plaintiff. To solve this problem, let us turn to the theory of legal presumptionsagain. As
V.M.Baranov, V.B.Pershin, I.V.Pershina reasonably state that the presumption is praxeological in nature
[10, p.28]. They propose to consider the presumption as a technique used in a situation of lack of
knowledge in order to achieve specific goals. As M.A.Fokinanotes,the purpose of proof is “correct and
timely” determination of the circumstances included in the subject of proof [8, p.50]. Thus, evidentiary
presumptions are introduced in order to determine the circumstances that are essential for the solution of
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the case, that is, to get evidence from the person who has it. So, O.S.loffe wrote that the presumption
imposes the burden of proving exactly those circumstances that it may be known to it first of all (cited on:
[11, p.112].

Therefore, for further discussion it is necessary to determine which of the parties has evidence. In
labor relations, the employer draws up the personnel documentation, and the employee only gets
acquainted with most documents and receives a small part in available (mainly the employment contract).

At the same time, the issue of collecting evidence by the employee is legally regulated. According to
the request of the employee,the employer is obliged to give him certified copies of documents related to
the work (Article 62 of the Labor Code of the Republic of Kazakhstan) [5].

However,the given norms do not solve the problem of providing an employee with evidence
completely since the list of such documents is limited although it is not comprehensive.

Thus, the employer is not obliged to provide certified copies of the salary and collective agreement,
since the employee only gets acquainted with them. Moreover, if the employer fails to fulfill his
obligation, the employee will be forced to apply to the court with a request to issue copies of such
documents. However, due to the fact that the non-receipt of copies of documents is a negative fact, it is
difficult to prove, that is why the employee is often denied in satisfaction of requirements. Consequently,
an employee is often unable to provide all the necessary evidence in a labor dispute.

The activity of the court in modern domestic legal proceedings should be taken into account. The
court cannot require the party to provide evidence, and they can only propose to do it (part 3 of Article 73
of CPC RK). Also, a party cannot be fined if they avoid issuing evidence (part 7 and 8 of Article 73 of
CPC RK). Thus, the full powers of the court do not imply sufficient evidentiary activity.

There is also no doubt that the employee should not be responsible for the improper conducting the
personnel case by the employer.

Based on the above mentioned, in order to protect the rights of employees, it is necessary to establish
a rule in which the employer will be interested in using his right to submit the necessary personnel
documentation to the court, namely: to put the burden of evidence on the employer, that is, to establish a
private rule of distribution of the burden of proof. The essence of such rules of evidence consists in the
fact that they transfer evidentiary obligation to the opposite side from that one which this fact confirms [4,
p.61]. As M.K. Treushnikov states, they are established in the interests of protecting the rights of the party
that is placed in more difficult conditions in terms of evidence (ibid.).

In this regard, the following question arises: what is the general idea, in accordance with which
specific rules for the distribution of the obligation to prove are determined.Let us
considertwobasicassumptions.

1. For example, there is an opinion that negative facts are not subject to proof. The rule concerning
the impossibility of proving negative facts was formulated in Ancient Rome, and was also used by the pre-
revolutionary lawyerY.A.Nefedyevin the form of the presumption “the absence of negative facts in
reality” [12, p.63].

For example, in cases of employment reinstatement, the application of this rule will result in the fact
that it is not the employee who proves the illegality of the dismissal (a negative fact), but the employer
proves his legality (positive facts). At the same time, the illegality of dismissal is a negative fact, as it is
expressed in non-compliance with the order of dismissal (i.e. in the failure of certain actions) or in the
absence of legal grounds for dismissal, and the legality of dismissal is characterized as a positive fact (i.e.
for dismissal). In general, this corresponds to the legal regulations of the Supreme Court of the Republic
of Kazakhstan, however, in our opinion, this assumption requires further research.

The special opinion of the judge N.V.Pavlova to this decree is also of great interest. According to this
opinion,in this category of cases, proving a negative fact (absence of a contract) by the plaintiff must be
transformed into proving a positive fact by the defendant. Otherwise, due to the objective impossibility to
prove the absence of legal relations (especially in the case of the intentional withdrawal of assets), the
plaintiff would be deprived of an adequate way to protect his rights. At the same time, such a
redistribution of the evidentiary duty is feasible for the defendant and is balanced by the possibility of
recovering court costs (including the costs of proof) if there were unsubstantiated claims.The judge N.V.
Pavlova also referred to A.F. Kleinman, who noted that in claims concerning the non-performance of
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contracts, the creditor proves the existence of the contract, and the debtor makes it enforceable, since it is
easier to do it for the defendant [13].

Based on the given position, some negative facts should be established by the presumption of their
absence, i.e. by imposing the dutyto disprove this presumption on the defendant (to prove a positive fact).

At the same time, as [.M. Zaitsev and M.A. Fokina noted that despite the viewpoint that negative facts
are not subject to proof, no exceptions are provided for them [14].

Based on the above mentioned, they conclude that negative facts of a substantive nature must be
proved through indirect evidence, which can be used to establish a positive fact, just as an alibi is proved,
for example. Therefore, as the authors continue to reason, not the transfer of property can be proved by the
fact of acquiring a thing elsewhere. Therefore, according to the opinion of these scientists, the negative
facts should be established logically on the basis of indirect evidence.

It should be noted that in Article 73 of Civil Procedure Code of the Republic of Kazakhstan [1] there
are no exceptions for negative facts. As D.A. Shitikov stated, in this case the exclusion of negative facts
from the subject of proof results in a direct violation of the rules that imperatively establish the burden of
proof (for example, in cases of administrative and other public legal relations) [15, p.33-35].

Thus, on the one hand, one cannot agree that the proof of negative facts is often objectively difficult,
but on the other hand, the rule “negative facts are not subject to proof” is not based on law.
Thisconclusionmakesusturntoanotherassumption.

2. To do this, let us consider the distribution of responsibilities on the proof according to the “doctrine
of pre-procedural interest” of S.V.Kurylev. He expressed the opinion that the parties should take care of
the possible proof (cited on: [4, p.62]), on pain of not being able to defend their rights in the court in
future. Such rule can be used for relations between commercial organizations, which must properly
conduct document circulation and be ready to participate in a dispute because of their contracts concluded
by them.

The documentary support of labor relations is carried out by the employer. Thus, in accordance with
the law, he is obligated to hire an employee (Article 34 of the Labor Code of the Republic of Kazakhstan),
bring to disciplinary responsibility (Article 64 of the Labor Code of the Republic of Kazakhstan),
terminate the employment contract (Article 56 of the Labor Code of the Republic of Kazakhstan),
determinethe damage and its causes before the employee is brought to the financial liability (Article 120
of LC RK), etc.

Therefore, regarding to labor disputes, it is the employer who has the opportunity to submit
documentation to the court and, if he does not submit it, it means that it is not conducted properly, which
may mean violation of labor laws. In such situationthe evasion of submitting the written evidence by the
employertestifies to the illegality of his actions with a high degree of probability. Therefore, it seems
logical to impose the burden of proving the legality of his actionson the employer.

The evidentiary presumption of the illegality of employer’s actions is derived from the legislation,
and in accordance with it, the employer is obliged to document the movement of labor relations. It is
important to note that in the given cases, when in the absence of an explanation from the Supreme Court
of the Republic of Kazakhstan,the courts of general jurisdiction redistributed the obligation to prove, they
most often referred to the “nature of labor relations”. It seems that the incomprehensible "nature" of such
relations is expressed in the one-sided duty of the employer to conduct personnel workproperly.

This approach allows us to take into account the objective impossibility of proving some negative
facts and at the same time, relying on the legally established basis, explain most of the evidentiary
presumptions developed by judicial practice (illegality of dismissal on the initiative of the employer,
innocence of an employee in disciplinary and in some cases of financial liability).

As M.K. Treushnikov noted, “the doctrine of pre-procedural interest” is applied only for those cases,
where the law indicates the need to perform an action in the prescribed written form, and the general rule
should be applied in other cases [4, p.62]. Thus, due to the practically unlimited number of labor disputes
within the jurisdiction of the courts, this reasoning remains a hypothesis that requires further verification.

Based on the above, it appears that when resolving most labor disputes, special rulesshould be applied
for the distribution of the burden of proof, which may be in the form of direct or indirect evidentiary
presumptions. Moreover, the latter are based on the clauses of the labor legislation, which establish the
employee’s obligation to keep personnel recordsproperly.
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VIIK 349.2
A K. HUcaeBa’, ’K.A.UcaeBa?

! I.XKancyripoB aTerHAars! XKericy MemIlekeTTik yHuBepcureTi, Tangeikopras, Kasakcran
2 KopkbIT aTa aTelHAarbl Ke3bliopaa MemiiekeTTik yauBepucreTi, Kpissinopaa, Kazakcran

EHBEK JIAYJIAPbI FOMBIHIIIA TAPAIITAP/IBIH,
KAPBICIHTAJIBLJIBIFBI KAFUJIACBIH COTTA IC ACBIPY

AnHorauus. JKymbicta eHOCK AaylapblH Kapay Ke3iHIe a3aMaTThIK MPOILECTET JKapbICTalbUIbIK KaFUIAThIH iCKe
acblpy Mocenenepi 3eprrenei. KypriziireH 3epTrey Heri3iHae aBTopiap JJIeIeMeNiK NPe3yMIIUsHbIH )KaHaMa CUIAThl
0oyBl MYMKIH €KCHJIITIH Kepcereai. Tapantap apachlHAarbl JANENIEY YaKbIThIH OOIyIiH Ka3pri epexeciHe KapamacTaH,
aBTOpIAp SHOEK JayJapblH IICIIy Ke3iHJe JKalIbl epekeleH ajblll TacTay jKOHE NOJeNACY/iH KAkl HeMece apHaibl
epexenepi (monenai mpesyMniusiiap) KOJIZaHy KaXeTTUIriH Herizfehmi. byn eHOek maynmapel TapantapiblH Kajaysbl
6oiibIHIIA eMec, ToJIeNIey YaKbIThIH Oelly alliblH ajla OeNriIeHreH epexenepire Heri3ueiyi Tuic.

Tyiiin ce3ep: apbICIAIBUIBIK KaFMJACHl, a3aMaTTHIK IIPoLece, eHOEK JayJiaphl, JAJIENASY YaKbIThl, OTPHULIATEIbHBIC
(axThl, HosenaeMenep MNpe3yMILHsACHL.

VIIK 349.2
A.K.HUcaeBal, ’K.A.UcaeBa?

! XKetricyckuil rocynapcTBeHHblil yHuBepcuTeT uMeHH Mibsica XKancyryposa, Tanaeikopran, Kasaxcran;
2 KbI3bLIOpIMHCKUI rocyiapcTBEeHHbIM yHUBepcuTeT uMeHu KopkbIT ata, Keissunopaa, Kazaxcran

PEAJIM3AIINA B CYJE IPUHIOUIIA COCTSA3ATEJIBHOCTHU CTOPOH
IO TPYAOBBIM CIIOPAM

AnHoTanus. B pabote nccnenyroTces npodiaeMsl peaau3aliy IPUHIMIIA COCTIA3aTeNbHOCTH B TPAXKIAHCKOM ITpoLecce
IIPU PAacCMOTPEHUH TPYAOBBIX crnopoB. Ha OCHOBaHMM INPOBEAEHHOrO HCCIEIOBAHUS aBTOPAaMH YKa3bIBaeTCs, YTO
JIOKa3aTebCTBEHHbIE MPE3yMIILMM MOTYT HMMETb KOCBEHHbIM xapakrtep. He cMmoTps Ha cyluecTBylomee INpaBUIIO
pacripeniesieH!st BpEMEHU JIOKa3bIBaHUSI MEXKJly CTOPOHAMH, aBTOPaMU 0OOCHOBBIBAETCS HEOOXOIUMOCTb IPU pa3peleHUN
TPYIOBBIX CIIOPOB HCKJIIOYEHHUS M3 OOIIEro mpaBmia M NMPUMEHEHHE OOLIMX WM CHELHAJIbHBIX MPAaBHJI JOKa3bIBAHUS
(mokazaTenbCTBEHHbIE MPE3yMINUH). B cuiy 3TOoro B TpyIOBBIX CHOpax pacnpeferaeHHe OPeMEeHU J0Ka3bIBaHHS JOJDKHO
OBITH OCHOBAHO Ha 3apaHee U3BECTHBIX MPABUJIAX, a HE HA YyCMOTPEHHE CTOPOH.

KirodeBble cj10Ba: NPUHIUN COCTA3ATENBHOCTH, TPAXKAAHCKUN NPOLIECC, TPYAOBLIE CIIOPBI, OpeMs JOKa3bIBAHUS,
OTpHUIaTeNbHBIE (hAKTHI, JOKA3aTEIECTBEHHBIE TIPE3YMITILHH.
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